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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
ANTHONY GENE NORMAN,
)
)
Defendant-Appellant.
)
____________________________________)

NOS. 43839 & 43840
BANNOCK COUNTY NOS. CR 201417053 & CR 2015-11272
APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
After Anthony Gene Norman pled guilty to aggravated assault and rape, the district court
sentenced him to serve a total of ten years, with three years fixed. Mr. Norman then filed an
Idaho Criminal Rule 35 motion, which the district court denied. On appeal, Mr. Norman argues
that his sentences are excessive in light of the mitigating factors in his case, and that the district
court abused its discretion when it denied his Rule 35 motions.
Statement of Facts and Course of Proceedings
In December 2014, a tow-truck driver went to repossess a car belonging to Mr. Norman’s
girlfriend. (PSI, p.34.) Mr. Norman apparently threatened him with a handgun or pellet gun and

1

hit the tow truck with a baseball bat (PSI, pp.34, 37), although Mr. Normal does not remember
exactly what happened (Tr. Vol. II, p.17, Ls.4–13). The tow truck driver’s wife and three sons
were in the truck at the time. (PSI, p.34.) The State charged Mr. Norman with two counts of
aggravated battery, with deadly weapon and persistent violator enhancements, in Bannock
County Case No. CR-2014-17053. (R., pp.71–75.)
While Mr. Norman was in jail, he made phone calls to a 17-year-old girl, K.C. (PSI,
p.35.) The content of those conversations made the authorities believe that he had a sexual
relationship with her. (Id.) K.C. eventually admitted the two had sex a handful of times. (PSI,
pp.35–36.) It is undisputed that, although she could not legally consent, she was a willing
participant. (PSI, pp.36, 64, 84; Tr. Vol. II, p.20, L.15–21, L.4.) The State later charged
Mr. Norman with rape in Bannock County Case No. CR-2015-11272. (R., pp.219–20.)
In September 2015, Mr. Norman pled guilty to one count of aggravated battery and to
rape. (R., pp.133–40, 221–228; Tr. Vol. II, p.5, L.4–p.22, L.7.) The State dismissed the
remaining charges in those two cases and all of the charges in a third case, Bannock County Case
No. CR-2015-5054. (R., pp.140, 228.)
At sentencing, Mr. Norman asked for a period of retained jurisdiction, with underlying
sentences of five years, with two years fixed, for aggravated assault, and six years, with two
years fixed, for rape. (Tr. Vol. I, p.13, Ls.1–14.) The State recommended five years, with three
years fixed, for aggravated assault, and ten years, with three years fixed, for rape. (Tr. Vol. I,
p.14, Ls.11–18.) The court adopted the State’s recommendation and sentenced Mr. Norman to
five years, with three years fixed, for aggravated battery (R., pp.150–53), to run concurrently to a
term of ten years, with three years fixed, for rape (R., pp.239–42). (See also Tr. Vol. I, p.20,
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L.15–p.21, L.25.)

Mr. Norman timely appealed from both judgments of conviction.

(R., pp.157–59, 246–48.)
He then filed timely Rule 35 motions in both cases. (Supp. R.,1 p.4; Aug. p.1.) At a
hearing on those motions, Mr. Norman informed the court that he was not yet able to begin
treatment. (Tr. Vol. II, p.23, Ls.9–15.) He asked the court to reduce the fixed time on both cases
to two years, but suggested that the court could increase the indeterminate time on his sentences.
(Tr. Vol. II, p.23, Ls.16–19.) The court denied the motions. (Tr. Vol. II, p.24, L.9; Supp.
R., p.7; Second Supp. R., Minute Entry & Order2.)
ISSUES
I.

Did the district court abuse its discretion when it sentenced Mr. Norman to serve a total
of ten years, with three years fixed?

II.

Did the district court abuse its discretion when it denied Mr. Norman’s Rule 35 motions?
ARGUMENT
I.

The District Court Abused Its Discretion When It Sentenced Mr. Norman To Serve A Total Of
Ten Years, With Three Years Fixed
When a defendant challenges his sentence as excessively harsh, this Court will conduct
an independent review of the record, taking into account “the nature of the offense, the character
of the offender, and the protection of the public interest.” State v. Miller, 151 Idaho 828, 834
(2011). The Court reviews the district court’s sentencing decision for an abuse of discretion,
which occurs if the district court imposed a sentence that is unreasonable, and thus excessive,
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Citations to the supplemental record refer to the 22-page electronic document containing the
first supplemental clerk’s record.
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“under any reasonable view of the facts.” State v. Strand, 137 Idaho 457, 460 (2002); State v.
Toohill, 103 Idaho 565, 568 (Ct. App. 1982). “A sentence is reasonable if it appears necessary to
accomplish the primary objective of protecting society and to achieve any or all of the related
goals of deterrence, rehabilitation, or retribution.” Miller, 151 Idaho at 834.
Mr. Norman’s sentence is excessive in light of the mitigating evidence in this case.
Specifically, the abuse he suffered as a child, his substance abuse and mental health concerns, the
support of his family, and his remorse all favor a lower sentence.
Mr. Norman’s father was an alcoholic who physically abused Mr. Norman and his
mother. (PSI, pp.44–45.) For example, Mr. Norman said his father would punch and choke him,
throw him into cabinets, and hit him with spoons and coat hangers. (PSI, p.62.) Mr. Norman
told the PSI investigator that, fortunately for him and his mother, his parents divorced when he
was fourteen. (PSI, pp.44–45.) He hasn’t had contact with his father since. (PSI, p.45.)
Mr. Norman reported to the psychosexual evaluator that he was not sexually abused as a
child (PSI, p.60), but also told her that he lost his virginity at age fourteen to a twenty-three year
old.3 (PSI, p.64.) The psychosexual evaluator did not seem to find this was noteworthy, despite
the fact that, legally speaking, Mr. Norman was himself victimized in much the same way that
K.C. was victimized in this case. (See id.) And, importantly, Mr. Norman was a victim before
he became a perpetrator. This fact was apparently overlooked by the psychosexual evaluator.
(PSI, pp.59–80.)
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Citations to the second supplemental record refer to the hard copy documents that the Bannock
County clerk certified on March 4, 2016.
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Mr. Norman disclosed during the polygraph that he lost his virginity to a forty-eight-year-old
friend of his mother’s when he was fourteen. (PSI, p.82).
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Mr. Norman struggles with his mental health. In the past, he has been diagnosed with
bipolar disorder, antisocial personality disorder, post-traumatic stress disorder, major depression,
and attention deficit hyperactivity disorder. (PSI, pp.50, 54, 62, 99.) He has attempted suicide
several times, most recently in March 2015. (PSI, pp.50, 60, 62, 89). During the GAIN-I
evaluation conducted in these cases, he reported symptoms consistent with mood disorder,
generalized anxiety disorder, and a stress disorder. (PSI, p.54.) Thankfully, Mr. Norman
understands the gravity of his mental health difficulties and has a high motivation for treatment.
(PSI, pp.52, 105.)
Mr. Norman is also an addict. (PSI, p.63.) He started using marijuana and alcohol at
fourteen, and was using methamphetamine and cocaine regularly by the time he was thirty. (PSI,
p.51.) During the presentence investigation in this case, he was diagnosed with poly-substance
abuse disorder (PSI, p.54), and amphetamine and cocaine dependence with psychological
symptoms. (PSI, p.90.) Mr. Norman is aware that he has a substance abuse problem and has
noticed that his drug use escalates when he is depressed. (PSI, pp.51–52, 62.) He therefore
plans to participate in treatment, even though he does not think it is necessary. (PSI, pp.51–52.)
Mr. Norman is lucky to have the support of his mother, stepfather, and foster
grandmother. (PSI, pp.63, 44–45.) He is extremely close with his mother, Gloria Norman, who
has always been supportive of him. (PSI, pp.45–45.) Ms. Norman told the PSI investigator that
Mr. Norman can live with her once he is released. (PSI, p.45.) Although Ms. Norman did not
appear to believe her son was fully to blame with respect to the rape charge, she understands that
Mr. Norman has a drug problem and that he needs substance abuse and mental health treatment.
(PSI, p.45.)
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Mr. Norman has struggled to take responsibility for the rape charge, largely because he
said he did not know the girl was under eighteen and because she was, factually speaking, a
willing participant. (PSI, pp.60, 79.) But, to his credit, the psychosexual evaluator determined
that Mr. Norman does not have any deviant sexual interests, including any interests in prepubescent children. (PSI, p.76.) He also told the PSI investigator: “I feel terrible and wish they
wouldnt of [sic] happen, but Im [sic] accepting responsibility and changing.” (PSI, p.37.)
Looking to the future, Mr. Norman wants to prioritize his health and his life, stop getting
into trouble, get married, start working, and go back to school. (PSI, p.52.) To accomplish these
goals, he plans to build better, positive relationships and stay sober. (Id.)
Considering these mitigating factors, a period of retained jurisdiction will adequately
protect society while ensuring Mr. Norman is able to get the treatment he needs. Therefore, the
district court abused its discretion by sentencing Mr. Norman to serve a total of ten years, with
three years fixed.
II.
The District Court Abused Its Discretion When It Denied Mr. Norman’s Rule 35 Motions
An otherwise lawful sentence may be altered under Rule 35 “if the sentence originally
imposed was unduly severe.” State v. Trent, 125 Idaho 251, 253 (Ct. App. 1994). Even if the
sentence was not excessive when pronounced, a defendant can prevail on a Rule 35 motion if the
sentence is excessive in view of new or additional information presented with the motion for
reduction. Id. “The criteria for examining rulings denying the requested leniency are the same
as those applied in determining whether the original sentence was reasonable.” Id.
Mr. Norman contends that his sentences are excessive in light of the new information he
provided at the Rule 35 hearing. Specifically, Mr. Norman has been unable to begin treatment
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because of the amount of fixed time he has left to serve.

(Tr. Vol. II, p.23, Ls.9–15.)

Considering the severity of Mr. Norman’s substance abuse and mental health concerns (see PSI,
pp.50–52, 54, 62, 99), the goals of sentencing would be better achieved by decreasing his fixed
time so that he can begin treatment as soon as possible. Further, as suggested by Mr. Norman,
the court could increase his indeterminate time and therefore ensure that society is adequately
protected. (See Tr. Vol. II, p.23, Ls.16–19.) Therefore, the district court abused its discretion by
denying Mr. Norman’s Rule 35 motions.
CONCLUSION
Mr. Norman respectfully requests that this Court retain jurisdiction over him or reduce
his sentences as it deems appropriate.
DATED this 7th day of June, 2016.

___________/s/______________
MAYA P. WALDRON
Deputy State Appellate Public Defender
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